
A.

EXPERT REPORTS: PRIVILEGE AND \ryAIVER oF PRIVILEGE

This paper is intended to summarize principles by which the NSW Supreme Courtwill determine whether or not commurications bltween lawyers and experts have
attracted or lost client legal privilege in the context of actuaf or pending litigation.

It is not uncoÍlmon in litigation today for solicitors to demand that all documents
associated with any expert report served by an opponent - such as letters of
instruction and correspondence between expert and lawyers, working papers, draftreports, and copies of those documents retained by the op* _ be produced for
inspection on the grounds that either the documents cannot be not privileged, or thatprivilege has been waived by reason of service of the final draft of the report.

The objective of such demands is to obtain documents which enable a cross-examiner
to probe the process of formation of an expert opinion, and particularly to explore
whether or not the expert has been inapprópriatËty . primed'iin hi, o, h., evidence bythe retaining solicitor or any other persón.

The documents associated with the preparation of an expert report generally fall intothe following broad categories:

Letters of retainer and other documents containing or describing the offer and
acceptance of the retainer to provide expert opiniãn evidence, the terms and
scope of the retainer, the general obligæions ôrtn, expert, the requirements as
to provision ofthe opinion/report, attendance at conferences, attendance at
Court and similar logistical matters, and copies of such documents (I will refer
to these as "retainer documents,,).

Documents setting out the facts which are to be assumed by the expert, the
factual contentions ofvarious persons (including the litigaúon opponent) and
any additional facts which the expert is invited to tuk. itito a""oùnt in forming
an opinion or preparing a report, and copies of such documents (,factuar

.fo undat i o n do c um e nt s,,).

working documents, such as calculation sheets, field notes, work sheets, aides
memoire, spreadsheets, photocopied documents from .*p..t texts etc, created
by the expert before or during thi preparation ofthe repårt, and copies ofsuch
documents ("w orking pap ers',).

Documents recording communications between the expert and the retaining
solicitor involving analysis, criticism or elaboration of d.uft or final reporti
and copies of such documents (,,discussion documents,,\.

Documents recording communications between the expert and other experts
(includìng experts retained by the opposing party), o, ihird f"rron, (,,third
party documents").
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The decisions of Australian superior courts conceming privilege are not always easy
to reconcile. This is partly due to the fact that the sectlons in the Evidence Act 1995
O'rq\Ð dealing with parliament describ es as "client legal privilege,, are not identical
to the contmon luy 

Tlgt_toncerning tlsal rrofesstorit pirrrtege - although juoges
have interpreted the Evidence Act in tnã rigrrtïr.o*án lawlrincipl"r. fn t¡"
Federal Court, the common law rules apply to privilege disputes arising in pre-trialprocedures. In the supreme court, the Evidenie ¿ctiçgs governs pre_trial
procedures. It should be noted that in January 2}}g,section 122 the Evidence Act wasamended to explicitly restate the common law test fár implied waiver of frivil"g".
It is also worth noting that Judges have found it necessary to draw attention to
common misconceptions amongst practitioners concerning the right to claimprivilege for documents associated with expert reports: in'particular, the
misconception that "... o-nce on expert's report ii tendered, everythíng the expert has
been given or has considered becimes admissible.,,

Judgments in several recent cases' in the New South Wales Supreme Court provide
some guidance in relation to these issues. Recent papers delivered by Justice Allsop(President of the Court of Appeal) Justice Hamiltån (who guided the inrroduction ofthe new Civil Procedure Rules), Justice Campbell anà Justì"e McDougall provide
very helpful analyses of this area of the law. Those pup.r, 

"* be found at theLawlink website -
(http://www.lawlink.nsw.gov.aullawlink/Supreme Court/ll sc.nsf/pages/SCO speeches)

I will first set out in a little detail the current state of the law in New South Wales
relating to privilege for documents associated with expert reports then make comment
on some recent decisions.

LEGAL PRINCIPLES

(a) Appticable legislation

In the New South Wales Supreme Court and District Court, the Evidence Act I995,
not the common law, governs the question of privilege in circumstances where
inspection of documents is sought before trial underih e Uniform Civil procedure
Rules 2005.

Rule I '2 of the UCPR provides that words and expressions in the Rules have the
meaning set out in the Dictionary. The Dictionury d.firr", the express ion,,privileged
document" to mean a document that contains privileged informa tion. ,,privileged
informatìon" is defined, relevantly, as meaning *y irfo.rnation of which evidence
could not by virtue of the operation of Division I of part 3. l0 of the Evidence ActI995 be adduced in the proceedings over the objection of any person. Division I ofPt 3.10 of the Evidence Act incrudes sections 1ú and r rq rslt out below).

' New Cap Reinsurance Corporation Ltd (in liq) v Renaissance Reinsurance Ltd 120071Nswsc 258 per white J; ML ubase Holdings co Limited v irigem Computer Inc [2007)NSWSC 859 per Brereton I; ArÍistic Buiders-Pty Limited v Nash & othersl200gl Nswsc102 per Hoeben J.



Rule I .9 of the UCPR applies to production of a document2 on subpoena, pursuant to
a notice to produce under rule 34.1 and to questions asked in the 

"ours, 
of *

"examination" before the court. Subrule l.-qt¡) permits an objection to production on
the ground of 'þrivilege". Subrule 1.9(4) precluies compulsory produciion until such
objection has been ovemrled.

Rule 21.1 I of the UCPR requires production for inspection within 14 days of non-
privileged documents and the service of a notice concerning claims for privilege in
answer to a notice to produce.

Section I 17 relevantly provides:

confidential communication means a communication made in such circumstances that, when
it was made;

(a) the person who made it, or
(b) the person to whom it was made,

was under an express or implied obligation not to disclose its contents, whether or
not the obligation arises under law.

conÍidential document means a document prepared in such circumstances that, when it was
prepared;

(a) the person who prepared it, or

(b) the person for whom it was prepared ,

was under an express or implied obligation not to disclose its contents. whether or
not the obligation arises under law.

The word "client" is defined to incrude a person who engages a lawyer.

Section I 18 deals with "legal advice privilege" and need not be addressed here.

Section I l9 provides:

I I9 Litigation

Evidence is not to be adduced if, on objection by a client, the court finds that adducine the
evidence would result in disclosure of:

(a) a confidential communication between the client and another person, or

(b) the contents of a confidential document (whether delivered or not) that was
prepared,

for the dominant purpose of the client being provided with professional legal services relating
to an Australian or overseas proceeding (including the proceeding before the court), or an

But not inspection of subpoenaed documents - see Casaniti v Paragalli [2006] NSWSC 160,
Carbotech-Australia Pty Ltd v Yates l2008lNSWSC t l5l - in resp-ect oiwhich the common
law rules have been held to apply.



anticipated or pending Australian or overseas proceeding, in which the client is or may be, or
was or might have been, a party.

The question of whether privilege in documents associated with an expert report has
been waived by service of the report depends on whether sections 122 and,l26 of the
Evidence Act wouldpermit such evidenòe to be adduced notwithstanding s l l9. This
question is affected by the proposition that a document which is requireãby court
directions to be served on another party is disclosed, ,underco*pilrio, 

ojthe law,,
y]1nin_tn9 meaning of s 122(2)(c): Akins v Abigroup Ltd [1998]4: Nsmn fi9 at
552; Dubbo Cfty Council v Barrett [2003] NSWCA ZOZ.

Since January 2009, section 122 r elev antly provides :

122 Loss of client regar privirege: consent and rerated matters

(l) This Division does not prevent the adducing of evidence given with the
consent ofthe client or party concerned.

(2) Subject to subsection (5), this Division does not prevent the adducing of
evidence if the crient or party concerned has aaàd in a way that is
inconsistent with the client or party objecting to the adduiing of the evidence
because it would result in a disclosure of a kind referred to in såction 1g, I l9
or 120.

without limiting subsection (2), a crient or party is taken to have so acted if:

(a) th-e client or party knowingry and voluntarily disclosed the substance
ofthe evidence to another person, or

(b) the substance of the evidence has been discrosed with the ex'ress or
implied consent of the client or parfy.

The reference in subsection(3)(a) to a knowing and voluntary disclosure does
not include a reference to a discrosure by a peison who was, at the time, an
employee or agent of the crient or party, or of a rawyer of the client or pafy,
unless the employee or agent was authorised to make the discrosure.

A client or parfy is not taken to have acted in a manner inconsistent with the
client or party objecting to the adducing of the evidence merely because:

(a) the substance ofthe evidence has been disclosed:

(3)

(4)

t5ì

(i) in the course of making a confidential communication or
preparing a confidential document, or

(ii) as a result ofduress or deception, or

(iii) under compulsion of law, or

(iv) if the client or parry is a body established by, or a person
holding an office under, an Austrarian raw -- to thå Minister.
or the Minister of the Commonwealth, the State or Territorv.
administering the law, or the part of the law, under which tile
body is established or the office is held, or



(b) ofa disclosure by a client to another person ifthe disclosure
concerns amatîer in relation to which the same lawyer is providing,
or is to provide, professionar regar services to both ihe ctiånt un¿,t.
other person, or

(c) a disclosure to a person with whom the crient or party had, at the
time of the disclosure, a common interest relating to tt 

" 
proc.faing

or an anticipated or pending proceeding in an Auìtrarian court or a
foreign court.

This Division does not prevent the adducing of evidence of a document that awitness has used to try to revive the witness's memory about a fact or opinion
or has used as mentioned in section 32 (Attempts to rãvive memory in coun¡
or 33 (Evidence given by police officers).

section 126 of the Evidence Act dealsfurther with the loss of privilege. It provides:
126 Loss of crient regar privilege: rerated communications and documents

If, because of the application of section 121,122, 123,124 or 125, this Division
does not prevent the adducing of evidence of u comminication or the contents of adocument, those sections do not prevent the adducing ofevidence ofanother
communication or document if it is reasonabry n.""r-rury to enabre a proper
understanding of the communication or document.

Note. Example:

A lawyer advises his client to understate her income for the previous year to evadetaxation because of her potential tax liabitity "as set out in my previous letter toyou dated I l.August 1gg4". lnproceedings against the taxpayer for tax evasion,evidence of the contents of the letter dateJl t ãugust ll,Oi'^uy be admissible(even if that letter wourd otherwise be privireged)-to enabre a proper
understanding of the second letter.

(6)

(b) Judicial decisions

:1.i1i* law, the concept of "communications" is centrar to alr aspects ofprrvrlege.

"I-egal professional privilege is concerned with communications, either oral,written or recorded, and not with documents per se.,, (Commissioner ofAustrarian Federar porice v propend Firorr) pry Lñ oggT) rgg cLR 50r).

The Evidence Act, which describes the relevant privilege as "client legal privilege,,,
extends the protection beyond the common law io inctr]¿e uncommunicated
documents. under section I l9(b) of the Evidence Au, privrirege may exist in anuncommunicated confidential document¡vhich is prepared roñne dáminant pu.por.of 

'l: 
client being provided with professional legal servicesrelating to an actual orpending proceeding.

Austrøliøn securities ønd Investments commission v southcorp Ltd (2003)

The leading judgment of Lindgren J in Australian Securities and Investments
commíssion v southcorp Ltd (2003) 46 ACSR 43g summarizes the state of the

i

i'
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relevant common law rules concerning privilege in communications between lawyers
and experts, for the purpose of interloðútory proceedings in trr. el¿.r"r ð;;ä;
[2r]):

(l) ordinarily the confidential briefing or instructing by a prospective litigant,s
lawyers of an expert to provide a report of his ot-ná opinioi, to be used in
the anticipated litigation attracts crient legal privilege: cf llheeler v Le
Marchant (1881) 17 chD 675 Trade praciices commission v sterling
(1979) 36 FLR 244 at246; Interchase corp Ltd (in liq) v Grosvenor Hill(4Q rry Ltd (No I) l999l l Qd R 141 atìst p.. pináus IA, at r60 per
Thomas J.

(2) Copies of documents, whether the originals are privileged or not, where the
copies were made for the purpose of fãrming pai of confidential
communications between the client's lawyers and the expert witness,
ordinarily attactthe privilege: Commissiàner of Australian Federal'pol¡ce v
Propend Finance pty Ltd (1997) l gg cLR 501i Interchase, per pincus JA;
spassked ptv Ltd v cmr of Toxation (No e e0;0Ð 50 ATR 7b at fl71.

(3) Documents generated unilaterally by the expert witness, such as working
notes, field notes, and the witness's own drãfts of his or her report, ¿o nàt
atlract privilege because they are not in the nature of, and *ouid rrot 

"*por.,communications: cf Interchase at 16l_2 per Thomas J.

(4) ordinarily disclosure of the expert's report for the purpose of reliance on it
in the litigation will result in an implieå waiver orine þrivilege in respect of
the brief or instructions or documents referred to in (lj and çl)above, at
least if the appropriate inference to be drawn is that ìh"y *.ì"'rrsed ií away
that could be said to influence the content of the report, because, in these
circumstances, it would be unfair for the client to räly on the report without
disclosure of the brief instructions or documents; cf Attorrry-Grnrrot Nr)v Maurice (1986) 161 cLR 475 at4glper Gibbs 

'cI, 
at 4g7_gper Mason

and Brennan JJ, at 492-3 per Deane J al497-g per Dawson J; Gotdberg v
1vg (1995) 185 cLR 83 ar 9g per Deane, Dawson and Gaudron JJ, ar r09 per
Toohey J; Instant colour pry hd v canon Australia pry Ltd [1gg5] FCA
870 Australian Compeürion and Consumer commission v Lux pty Ltd
[2003] FCA 89 at 1461.

(5) Similarly, privilege cannot be maintained in respect of documents used by
an expert to form an opinion or write a report, règardless of how the expert
came by the documents; Interchase at t+-s-so pãr pincus JA, at 161 peì
Thomas J.

It may be difficult to establish at an early stage whether documents which
were-before an expert witness influenced the content of his or her report, in
the absence of any reference to them in the report: cf Dingw,all v -

commonwealth of Australia (1992) 39 FCR izt; rtuongå Nominees pty
Ltd v Dairv vate Foods zrd (No 2) (lgg}) g3 FCR gl ít 400; ACCC v Lux
at [461.

(6)



Re southlønd coøl Pty Limíted (Receivers ønd Managers Appoínted) (In Liq)

Justice Austin conveniently summarizedthe general principles of client legal privilege
- that is to say, statutory privilege - in Re Southland Coal pty Lìmited (Receivers and
Managers Appointed) (InLiq) (2006)203 FLR I atparatlai. Inrelation to
communications with experts, the following points are important:

(a) Legal professional privilege (and by parify of reasoning, client legal
privilege) is a rule of substantive law involving the rights of a litigant, not a
mere technical rule of evidence, and the relevant sections of the Act must be
interpreted accordingly.

Assessing a claim for privilege under section 119 is a two step procedure.
The first step is to be satisfied that the communication or contents satisff
the requirements of the Act. The second is for the court to be satisfied that
the production of the document would result in the disclosure of a
confidential communication or of conf,rdential content of a document.

The party claiming privilege bears the onus of establishing the basis of the
claim and this must be done by adducing evidence which, on the balance of
probabilities, demonstrates such a basis.

"Purpose" is a question of fact which is to be determined objectively on
proper evidence. A mere assertion, particularly by a person who did not
make the communication, that the dominant purpose exists is likely to be
objected to. cross-examination may be permitted to enable the court to
assess the factual basis of the claim..

The court is entitled to take into account tha| a person who could have
given direct evidence of purpose has not been called by the party asserting
the privilege.

The Court may inspect the documents and, where the judge hearing the
application is not the trial judge, the court should not hesitate to do so.

(b)

(c)

(d)

(e)

New Cap Reinsurance Corporation Ltd (in liq) v Renaßsance Reínsurønce Ltd

In New Cap Reinsurance Corporation Ltd (in liq) v Renaissance Reinsurance Ltd
Í20071NSWSC 258 White J was required to determine in the context of a contested
discovery application under the UCPR whether or not correspondence between an
expert witness and the solicitors for the plaintifß, who retainèd the expert, should be
produced for inspection. The opposing party sought an order for production by the
plaintiffs of documents which:

(a) Record request from KPMG to Henry Davis york as solicitors for
the plaintiffs for instructions in relation to the preparation of the
report;

(Ð



Record instructions from or on behalf of Henry Davis york as
solicitors for the plaintifß, to I(PMG in relatión to rhe preparation of
the report; and

Constitute notes andlor working papers of KpMG relating to the
preparation of the report.

It was established thät the working papers remained in the possession of the expen,
and were not in the possession powãr ãr control of the solióitors or client. Theiefore,white J. was not require,cl to consider privilege in respect of the KpMG,s working
papers in category (c). Nor was he required to determine whether copies of drafi
reports retained by the expert were privileged.

The defendant contended that draft reports prepared by KpMG and provided to thesolicitor for commenjyere not privilégea. irth"y *"r. p.iuileged, it was contendedtfat any privilege had been waived, by reason of the disclosure of,the final report forthe express pu{pose of its being used 6y as evidence for in the ritigation.

His Honour examined the current state of the law of privilege as it affects documents
associated with expert reports in the new statutory context cieated by the ucpR.
Relevant parts of his anarysis may be summarizeã as folrows:

(b)

(c)

(l) The dominant purpose for which afinar expert,s report or final witness
stalement is brought into existence would pr"rr-utly be for the purpose of
being laid before the court as the witness' evidence. prima facie, it wourd not
be privileged (Attorney-Generar (NT) v Maurice at 4g0). However, draft
reports, and notes used in preparing o report, may stand at a dffirent
position, particulørly where the expert has been ietained by thà-party,s
solicitors and it is expected that tie party's lawyers will advise on the contents
of, and settle the form of the report. There is nothing improper in such a
course. It is not inconsistent with the expert,s paramðuntiuty being the duty
to the Court and not to the client retaining him or her.

It will be a question offact, to which the expert may be required to put his or
her oath, as to uthether any draft reports piepared and k$t by him, and
working notes prepared by him or hts stiff, were brought into existence for the
dominanr purpose of the praintffi being provided witË professionar regar
services. If they were prepared for the dominant purpose ór u ¿rurt ,.fort
being submitted for advice or comment by the plaìntiffs' lawyers, then they
would be privileged under s il9. However, if ihey were brought into
existence for the dominant purpose of the expert ftorming his or her opinions to
be expressed in the fìnal report, then it couldbe arguablãthat they were not
made for the dominant purpose of the plaintiffs being provided with
professional legal services relating to the proceedingi.

The expression 'þrofessional legal services" is not defined. odgers, uniform
Evidence Law, Tth ed,.(2006) Sydney, Lawbook Co. at para I .3.10120,
suggests: "Since providing a client with professional legal services includes
representing the client in legal proceedings, it is likely tñat a document

(2)

(3)



(4)
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prepared for use in such legal proceedings by the client's lawyer will be
privileged." However, to be privileged the áocument must bã prepared for the
dominant pu{pose of the crient being provided with profes sionar l)gal
services.

If an expert prepares a draftreport, or notês for the report, with the dominant
pu{pose of a draft r,e4Trt (whether the precise draft thàn p,repared by the
expert or an intended \tey droJt) beingfurnishedfor comment or advice by
the lawyer, then it is privileged. If not, it is not. óft.n, un 

""p.rt 
witness

retained by a lawyer for aparty will prepa.re adraftreport with the intention
and purpose that it will set out the evidence which he ãr she expects to give,
but also with the intention and purpose of its being considered and commented
on by the party's lawyers. If the la-tter purpose is ãominant, the document so
produced is privileged. If not, it is not irivitegea.

In the case of claims for privilege over working notes and expert,s draft reports
not communicated to a client's lawyer, the same practical outcome may be
reached in many cases whether the privilege is claimed at common law or
under s 119 of the Evidence Act. Howevei, the analysis of the claims must
proceed on different paths.

whether the same documents in the hands of the expert are produced for the
same dominant purpose will be a different question, the resolution of which
may depend upon the expert's oath. Instructions in relation to draft reports, or
requests for such instructions, are also privileged under s 1 l9(b) ás thãy wére
brought into existence for the dominanipurpor. of the client being provided
with professional legal services in connectiôn with the proceedings.,,

(s)

(6)

His Honour then went on to consider waiver of privilege. His analysis included thefollowing:

(7) The.party claiming privilege contended that there could be no waiver of
privilege by service of the expert's repori because the report was served
pursuant to an order requiring its service. The disclosuie of the report was
therefore not voluntar_y 

_(Akins v Abigroup Lrd (lggg) 43 NSWLR 539; sevic v
Roarty (1998) 44 NSWLR 2g7; Dubbo Òty counriív Barren t2003lNSwcA267).

The consequence ofJl" expert report having been served under compulsion of
law is that the plaintiffs have not knowingly and voluntarily disclosed to
another person the substance of that evidence. That is, if the plaintiff chose
not to read or rely upon the report, then the defendant could not tender it.

The question whetherprivilege in draft reports and prior communications
between_the plainrffi' solicitors and ihe experr, and related documents, is
waived by "compulsory" service depends upon whether or not the final report

(8)

(e)



l0

disclosed the substance of the prior communications. The question is whether
privilege has been waived impliedly.

(10) Justice white accepted that at common løw, aparly will be taken to have
waived privilege, even though he or she did not subjectively intend to do so

-*,(chen & ors v c1t! convenience Leasing pty Ltd & Aro, izoosl NSwcA
297 att29)-t331)'. The principle lnow expticit in the amended form of section
722 since Justice White's judgment) is that:

It is inconsistency between the conduct of the client and maintenance of the
confidentiality which effects a waiver of the privilege ... waiver may be
express or implied. Disputes as to implied waiver usually arise from the need
to decide whether particular conduct is inconsistent with the maintenance of
the confidentiality which the privilege is intended to protect. When an
affirmative answer is given to such a question, it is sômetimes said that
waiver is 'imputed by law' ... what brings about the waiver is the
inconsistency, which the courts, where necessary informed by considerations
of faimess, perceive, between the conduct of the client and maintenance of
the confidentiality; not some overriding principle of fairness operating at
large. (Mann v Cørneil (1999) 201 CLR I at [28] and [29)_

(11) There are many cases in which it has been held that privilege in material
provided to an expert is not lost merely because the ãxpert is called, or the
expert's report is served. ln Bourns Inc v Raychem Corporation ll999l3 All
ER 154, Aldous LJ said (at 166-167\:

Service of a witness statement, whether it be a statement of an expert or a
witness to fact, waives privilege in that statement. ... mere reference to a
document does not waive privilege in that document: there must at Ieast be
reference to the contents and reliance. In the present case there was no
reference and no reliance therefore no waiver.

ln Dingwall v Commonwealth of Austraria (lgg2) 39 FCR 521. Foster J.
referring to Attorney-General (NT) v Maurice, said (at 524):

I have come to the view,'pon a close consideration of the judgments in
Maurice's case that it cannot be regarded as authority for a wide principle
that, whenever documents are sent to a potential witness as part of matlrial
being placed before him in order that he may provide a report of an expert
kind to be used as evidence in a case, that those documenis, ipsofacto',
although they had the protection oflegal professional privilege, necessarily
woufd fose it because of the doctrine of waiver. Maurice,s case does not so
as far as that. It requires, certainry, that there be an indication that the
documents were used in the preparation of the evidentiary document in a way
that could be said to influence the content of that document-

The same principle was applied by Mansfield J in Tirango Nominees pty Ltd v
Dairy vale Foods Lrd (No 2) (199s) 83 FCR 397 at400: 156 ALR 364 at.

The NSW courr of Appeal in Chen v city convenience Leasing ply Ltd [2005] NSwcA 297
concluded that this was so even though section 122(4) deals 

"*pti.itty 
witn Uotn implied and

express consent.
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3^67, and by Nicholson J inAustrarian competition and consumer
Commissìon v Lux pty Ltd t2003lFCA 89 àt ¡+e1.

rnThomas v state òf New south w'ares t2006lNswsc 3g0, Mccrelrand cJ atcommon Law herd that service or* urr¿uvit attaching an advice of counsel,which in turn referred to certain medical,.portr, *uììä piuil.g" in themedical reports because they influenced the content of the advice (atfrTl).The same principle *ug uppti"a by young J in ArB Ltd v òore [2006] FCA1234.at 
.[168]-tl78l in hoiding thát disclosure of the substance of legal adviceimpliedly waived privilege ovler associated materiut u, trr. publication of thelegal advice was inconsistent with the maintenance of conáJentiarity oversuch material which underpinned the advice.

(12) The judge heafns the privilege argument is entitled to inspect the documenrsfor wåich privilege is claimed in order to consider whether such documentsmay have influenced the content 
9f-q: leport 1r". .g. Integral EnergyAustralia v EDS. (Ausrralia) Ptv Ltd l2006lNòwsé gz1) but there are limitsto whether this is a useful .""rtir... tiis impossibll, as a matter of practice,and inappropriate, as a matter of principre, iot u¡uãg",o upprouch thatquestion in the same way as aparty migtrt.wisn io ¿ã ,o ifpreparing a cross_examination of the expert.

Justice white also took into account observations of Harpe r J in LÌnter GroupLtdv Price Waterhouse It999l VSC 245 at [16]: 
r-- '

I accept for these purposes the sworn statement by Mr sawer that that opinionis a mere draft' As such it would only be of .eleväncå to the first defendant ifit could be shown that it differed from irar spenceit *ir.r, statement, notbecause Mr spencer had had a genuine change ofopinion but because he wasmotivated by a desire simpry to improve *, p"toiùifra,case. such wourd ofcourse be entirery improper; but an expert is'surery permitted, indeed to beencouraged, to change his or her mind, if a changá orrin¿ is warranted ...experÍs shourd not be inhibited byfear of exposrire o¡a draftfron changingtheir minds vvhe¡t such change is warraired' by th, *Ltnriot then before theexperî.

(13) The question is not merery whether it courd be said that the privileged
materials were used in such a way that they courd be said to influence thecontent of the report, but whether it courd be said that they influenced thecontent of the report in such a way that the use or servici ofíhe report wouldbe inconsiste:t,rlith ma.intaining the privilege ¡n tiose materiars, such as,where it would be unfair for thJparty to rely on the report without disclosureof those materials' where an expert;s ,"port is submitted to a party,s legaladvisers so as to be put into a foim which will ensure that it is admissible, itcan be said that the privileged communications between the expert and thelawyers have influenced the content of the report, in it 

" 
sense of its form,although not in the sense of the formulation órtr," substantive opinionsexpressed by the expert. Likewise, privileged communications between anexpert and the party's lawyers wherèby mæerial information is provided to the
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expert in 
lh¡ form of assumptions or documents may weil influence the

content of the report. However, an expert's report is required to ,tut" *t utmaterial and assumptions are relied on. Ur. oia final ràport, which refers tosuch materllls and assumptions, is not inconsistent with maintaining--
confidentiality in the communications which produced the final proãuct.

Having considered the documents in respect of which privilege is claimed, Justicewhite did not consider that it could be sãid rhat they influenc"¿ the content of thefinal report in such away that the service or use orin" i"fort would be inconsistentwith maintaining confidentiality in the privileged materia'is.

ML ubase Holdings co Límited v Trigem c_omputer Inc [2007lNswsc gs9

several months after judgment in New cap Reínsurance decision, Brereton Jdelivered judgment in ML (Jbqse Hotdinfs Co Limited v Trigem Computer Inc 12007)Nswsc 859. It appears that the decision of white J in New cap Reinsurance
decision was not drawn to the attention of Brereton J.

The two judgments are not entirely consistent.

In the course of his final judgment in ML (lbase Holdings, Brereton J set out hisreasons for upholding a claim of privilege raised during"the hearing in respect ordocuments produced on subpoenå uy th. party who nuã ¡ri.r.¿ an expert witness.
The relevant documents comprised emaif correspondence befw".r, ìh. p*y,.
solicitor and the expert and also the draft witness statements of the expert. Thesolicitor deposed that those documents comprised his privileged
communications as solicitor with the expert witness, concerning the content ofhis affidavit and the settling of that affidavit.

It is important to note that the soricitor's evidence was not chailenged or
contradicted.

His Honour pointed. out that the party craiming privilege bears the onus ofestablishing the basis of the claim, but once thãi claimls established, the onus ofproving that privilege has been lost by waiver shifts to the farty who asserts that therehas been a waiver.

Brereton J refused access to the draft reports and the correspondence, concluding thatthe documents were the subject of clieni legal privilege undir section 119 of theEvidence Act I995' They were confidential commuriications between the solicitor forapafty, and the expert witness for the dominant purpose of the party being p.ouid"awith professional legaì services relating to the p-"åairrgr. He then held that theapplicant had not discharged the onus ðf estabúshing ttruiihut privilege had beenwaived under the Evidence Act.

Brereton J referred to "the not infrequently heard proposition that once an expert,sre¡ort is tendered, everything the expert has been liuàn or has considered becomesadmissible." He stated "... that in my opinion is noî the tr*";;;'rf ir;*iî"i'::
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He noted that service of an expert's report does not, without more, disclose the
substance of the contents of the letter of instructions. It is not the law that invariably
once an expert report becomes evidence all the documents giving rise to its creation
are or should be available for inspection (citing with approv al Tirango Nominees pty
Ltd v Dairy vale Foods Ltd (r99s) 156 ALR i64,p"r\,tansfield r alros¡.

In respect of waiver of privilege for associated documents, Brereton J referred to the
test in s 126 of the Evidence Act, thatthe waiver of privilege which occurs when an
expert report is served extends to an associated document where that document.,is
reasonably necessary- to enable a proper understanding of the [expert report],'
(Towney v Ministerþr Land and Water Conservatioi¡o, New South Watei qtOOl¡
147 ALR 402, per Sackville J). Brereton J agreed with Sackville J that s 126 could
not be read as simply incorporating the common law test in Attorney-General (NT) v
Maurice (1986) 161 cLR 475, (at4l3). However, the expression in s. 126 _.p.op",
understanding" - was by no means a narïow one, and includes a ,.complete or
thorough understanding or appreciation of the character, significance ór implications
of that document."

Brereton J concluded:

"[45] ... In my opinion, service and tender of an expert witness' report in
proceedings does not constitute a waiver of the privilege which attaches to
communications between the expert and the solicitors who instructed him or
her, save to the extent that those communications are associated documents
reasonably necessary to an understanding of the report. .,proper

understanding" of a document or communication will sometimes, but not
always require that documents to which it responds or refers be available. It
may very likely be so when the primary document contains a summary or
excerpt from an earlier communication, or responds to questions which are not
themselves restated in it. But I do not accept thar"aproper understanding of
the communication or document" involves ãn appreciation of the manner in
which the opinions contained in the document have been formed over time, or
the iterations and evolutions through which they have passed. The test is
concerned with the comprehensibility of the primary communication or
document: if it can be completely or thoroughly understood without more,
then access to the related communications or documents is not reasonablvnecessary.') '

[46] Accord,ingly, for the pu{poses of s 126, one starts by looking at the
substantive document (made admissible under s 122 or another of the
applicable sections) and asking whether, in order to understand it thoroughly,
it is necessary to know what is in the associated material.',

The judgment of White J in New Cap Reinsurance was cited with apparent approval
by campbell JA in Ingot capitat v Macquarie Equity [2008] NSWSò zs atfisl.

l_\ 9-rlblry schweppes Pty Limired v Darrell Lea chocolate shops pty Limited
[2008] FCA323,both New Cap Reinsurance utd, ML tlbase noldtngs were cited with
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approval by Heery J in the Federal court. His Honour considered a claim of legalprofessional privilege raised in relation to a subpoena served on an expert witness.The subpoena sought the production of docurn.ntr.rro.àing communicationsbetween the expert and thè instructint solicitors.

Heery J upheld the claim ofprivilege, stating:

"[3] There is a clear line of auihority which establishes that draft documentsand other communications of a like naiure with an 
"xpert 

witness proposed tobe called in litigation are privileged under r riqfbl *hatever may have beenthe position at common rãw: Nituna rry rimrlrdí cool, [2006]Nswsc7367; New cap Reinsurance corporation Limited (in tiq) [2007[NSV/sc
iltiÅT {!r.rur* 

Hotdings ci t¡m¡tea, iri[r*,co,ipitn, ni fioìoìl

ffiliirËliapproval 
the statement of principle by Brereton I in ML (Jbase Hotdinss

Artìstic Buírders pty Ltd v Nash and ors [200gJ Nsrysc 102

rnArtistic Builders PIy Ltdv Nash and ors [2l}g]Nswsc 102 Hoeben J dererminedquestions of waiver ofprivilege under section tziinits recently amended form. HisHonour's judgment appears to be the first local decision in which the amended formofthe section has been considered.

The relevant applications were not for access to the contents of communicationsbetween lawyers and retained experts. Ho*.rr.r, the ¿ecision is usefur because itindicates what is necessary to shõw that a party has act ..inconsistently,, 
in respect ofconfidential communications, thereby waivinjprivilege.

As expected, the effect of the amendment of section r22 wasto arign the provisionmore closely with the common law resr for ro* oipìiulgJä, ,., our in Mann vCarnell (1999) 201 cLR r. The criticar test of ,,inôonsistãncy,,focuses 
on rhelitigation conduct of the party,not ufon ,;i"t*i*-ïi.ä"r-"d 

or actuar.



l5

APPLICATION TO CLASSES OF, DOCUMENTS

To the extent that retainer documents merely set out the terms anå conditionsunder which the expert is retained, oi **g"*ents for conferences or courtattendances, privilege can be claiÁ"a, aitt ough the informuiìon in them is ofIittle forensic sisnidcance. To the exíent that such documents containinformation on iuhi"h any opinion i.îãï.¿, they are not priv'eged.

(2) Draft reports sent to and retained.by the retaining soricítorby any expert forthe dominant purpose of them being 
"onsider"Jåïåo_*.nted upon by tharsolicitor are priviieged. copies of ãraft ,";;";;;;;ed by rhe expert, ifcreated bv the experr for rhé dominant p*i;;";"iå¡ieused in connectionwith the anticipared .omm"nts uy.ilr. öri"itor; ;;;;; record of the process ofobtaining those comments, should be t 

"at"¿-a, 
pìi"iËg.¿. The expert may be

::ä:::jrl" 
confirm this dominant purpose on oáth, if the claim of privitege is

As for working papers created by any expert in the course of preparing areport, instructions need to be taken iom the expert as to the dominantpu{pose of their creation. If working papers were brought into existence forthe dominant purpose of submission"tãìn. soricitor for consideration andcomment they are r.rivileged. Generally working papers will have beencreated for rhe dominanr pu{pose of enábling rhr".;;.; t; fb"" or justifu anopinion, not for the purpose of submission to a rawyer. However, it ispossible that during preparation of a reor
exampre, a set of *ãii;;iläiääJ,,ffii#,:äïTfl,1,-;rl,ülill;"Juch 

a ristwould normally be privileged.

(4) Documents containing the solicitor's instructions to any expert in relation todraft reporls, and documents containing requests by anyexpert for suchinstructions in reration to draft riports wilr usuaily be privireged. There is adistinction between communicationr.on."rning the form and content of adraft report (that is, "discussion ãocuments" rerãting to or involving a critique,discussion or analysis of.the report) and instructionJ as to the facts which theexpert should assume to be true. Documents;;;;"Äg the latter informarion- which I have described as ..factuar 
foundation àå.uÀ"nrr,,_ and copies ofthose documenrs, are not priv'eged *¿ *'inå.åãÇu. cirrtosed by rheexpert under the Code ofbonduãt.

(t)

(3)

(5) In relation to,waiver of privilege, service of a witnesswaives privirege in tháistate*?r,tzr.po,t. But rhat *",i::'ä::iîir*J:#îT,result in impried waiver of alr associàted docum."rr.- The mere fact that anexpert has referred to another document (such as a communication with thesoricitor) in an expert report does not waive privilege in that other
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(6)

document/communication. For privilege to have been waived there must ø/least be reference in the served *oil1; the contentsãrtr," other documentand relianc¿ upon the contentr of th. other document.

Implied yaive.r of privilege in an associated document wilr occur byreason of service of tl: finar reporr under the Evideü, ¿'ri,-¡t ¡,production is reasonabry necessary to enabre the other party to gun aproper understandinqgf the reporr if a craim orprivii"fJírespect ofthat document would be."unfair" uy t"u*n of un in"o,i.i*n.y betweenrelying on the report whilst maintaininglhe privilege in the associateddocuments.

(7) A judge may look at documents in order to form a view whether or notits production is reasonabry necess"tñ enable the other parfy to gain aproper understanding of the report.

(8) The mere fact that a document (for example, containing a soricitor,scomments on a draft report) may have iniruenced the expert in formingthe opinion expressed in ttrá finar report, .u"r, inã*ing the expert tochange his.or her opinion, does.not mean that priv'ege in that otherdocumenr has beerwaived. It is proper u"J ";;; äesirabre for anexpert's oRinio,ns to be chaileng.g una for an .;;; to change his or heropinion to reach a final, honestiy herd view. 
-rroï"u.., 

if the contents ofa document are relied upon for ih, pr.por. oinì*¡rg o step in thereasoning or enabring the expert ti ¡oi. o, oprrio, in the report, itwould be normaily be inconsistent with the service of the report, orunfair' not to disclose the associated documeri. 
-iirr¡"t 

this would oftenmean that "third party documents,,, that is .o-n,uni"utions with otherexperts and third parties, would require disclosure.

(9) The expert's statement under the ucpR identifying the documents uponwhich he or she has reried for the purpose of forming an opinion wilroften identi$' documents in respect of which privilege may be beenwaived by service.of the report. An.*p"rt r"i, nor-ary waiveprivilege in a privileged associated document if the contents of theassociated documenr are discrosed and the ;"p;;; rno*n ro haverelied upon those contents.

( I 0) The party craiming privilege has the onus of showing thar privilegeattaches to documents. A party craiming,rr"ip¡"ilî?e has been waivedhas the onus of proving thå *uiu...
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